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REHABILITATION AS A RIGHT: WHERE IS THE POLICY?

Walter Fernandes

The Government of India promulgated a National Rehabilitation Policy on 17th February 2004 after a 19 year process. In the discussion that preceded it in the 1990s the issues of minimising displacement and the right of the displaced (DP) and other project affected persons (PAP) to a better quality of life after deprivation than before it stood out. During the discussion the Ministry had also given to understand that a policy would be finalised after a dialogue but no dialogue took place before promulgating it in February 2004. The public came to know about it through a newspaper advertisement on 26th February 2004. Several principles for a policy and law were identified during this dialogue and we shall analyse the policy according to them particularly those that the Ministry had accepted.

The State of the Policies

Till 2003 some States, companies and projects had their policies or packages but India did not have a national policy. Maharashtra was the first to pass a law in response to the demands of farmers displaced by more than 1,000 medium dams built in the 1960s. It began with Government orders (GO) on relief to them and turned them into the 1976 Act. It was revised in 1986 and received the President’s assent in 1989 (Bhuskute 1997). Madhya Pradesh enacted a Rehabilitation Act in 1985. The Karnataka Assembly passed a law in 1987 but it received the President’s assent only in 1994, apparently because the World Bank refused the next instalment of loans for the Upper Krishna dam without it (Ramesh and Guntipilly 1997). In 1994 Orissa formulated a policy for persons displaced by irrigation and Rajasthan followed suit in 1997. The National Thermal Power Corporation finalised its policy in 1993 (NTPC 1993) and Coal India promulgated one in 1994 (CIL 1994). There are indications that except the Maharashtra Act, the remaining measures were formulated under World Bank pressure (Fernandes and Paranjpye 1997: 5). 


The Central Government began the policy drafting process in 1985 when the National Commission for Scheduled Castes and Tribes found that the tribals who are a little over 8% of the population were 40% of the DP/PAP. The Committee that the Department of Welfare appointed to draft a policy for the tribal DP suggested a legally binding rehabilitation policy for all the DP not merely tribal (Govt. of India 1985). This suggestion was important because though the tribal proportion is disproportionately high among the DP, the rest are not negligible. The estimate of 185 lakh DP/PAP 1951-1985 was raised to 213 lakhs till 1990 and to a probable 50-60 millions till today (Fernandes 2004). Fewer than a third of the DP have been resettled. Silence followed till 1993 when in the wake of the World Bank withdrawal from Narmada the Ministry of Rural Development prepared a draft (MRD 1993), revised it in 1994 (MRD 1994) and once again in 1998 (NPRR 1998).

The Central Policy and the Civil Society

Though many policies were drafted under World Bank pressure, the civil society too had a substantial involvement in their formulation. In 1987 the National Working Group (1989) supported by Narmada Bachao Andolan drafted the first policy. When they obtained the 1993 draft, the civil society leaders launched an 18-month process with over 1,500 social activist groups, lawyers and thousands of DP/PAP. They identified the principles on which legislation should be based, drafted alternatives to the policy and the Land Acquisition Act 1894 (LAQ) and presented them to the Secretary, Ministry of Rural Development, in October 1995. The 1998 draft accepted many of its sections though it omitted some crucial elements.

However, only the 1998 draft was given officially for discussion by the public. Civil society members used other means to secure copies of the remaining drafts and circulated them to social and legal activists and researchers with a request to summarise, translate and circulate them among the DP/PAP. Thus began an alliance and a process of reflection on the policies and on displacement itself (Fernandes 1995). At some stage or the other of the process more than 1,500 social activist groups and 100,000 past or future DP/PAP were involved in it. From it emerged the following principles.

1. “Minimising displacement”: Most planners consider displacement sad but inevitable and make no effort to minimise it. There can be no displacement without a search for non-displacing and least displacing alternatives.

2. The eminent domain on which the laws enabling displacement are based is unacceptable, so are the public purpose, compensation and other norms emanating from it. People’s livelihood should become the basis of all decisions on its alienation.

1. The public purpose should be defined in a restrictive manner as “public interest” or the good of the biggest possible number, beginning with the people affected by it.

2. No democratic society can accept a decision without the participation of the affected persons. The DP/PAP should have a share in deciding whether a project is in public interest. Deprivation even for a public interest requires their prior informed consent, based on proper information given in a language and manner they can understand.

3. The policy should recognise “the historically established rights of the tribal and rural communities” over the natural resources, their sustenance. Full compensation and prior consent apply also to the Common Property Resources (CPR). 

4. Alternatives should be found to the cost-benefit analysis that depends only on the formal economy and marketable commodities.

5. The principle of compensation should be “replacement value”, not the “market value” or “present depreciated value” of assets. Replacement includes the economic cost, social and psychological trauma and dislocation, psychological cultural and social preparation to deal with the new system, training them for jobs in the project, preparing the host community to receive them, replacing the environmental, human and social infrastructure like the CPRs, cultural and community support systems.

6. Even after accepting the principle that the DP/PAP should be its first beneficiaries, monetary compensation is not adequate for the CPR dependants since they are not sufficiently in contact with the monetary economy. A possible alternative is to ensure them a permanent income from the project even if it were to mean their communities becoming shareholders in it. They can be trained to manage it or may get others to manage it on their behalf but they have a right to its permanent benefits. 

7. A policy has to have a tribal/Dalit/gender bias and ensure that it meets their special needs and prevents their marginalisation. Equal justice to all the DP/PAP requires that that no project that disrupts irreversibly the culture of a community be implemented.

8. Regional planning is required to avoid multiple displacement.

9. Rehabilitation is a right of the DPs and a duty of the project which may delegate its implementation to someone else. It may take the form of “land for land” or some other but their right is sacred and there can be no compromise on it.

10. A policy is not legally binding. So there should be a new law based on its principles (Fernandes and Paranjpye 1997: 22-30).

These principles were the basis of the alternatives to the policy and the Land Acquisition Act 1894 (LAQ) presented to the Secretary, Rural Development, Government of India, in October 1995. Silence followed till NPRR 1998 that used the alternative extensively so the alliance found about half of it acceptable. However, the Ministry that drafted it also prepared amendments to the LAQ. The above civil society alliance thought that they rejected all the principles that the policy enunciated. So they came together again to dialogue with the Ministry but reports were received that on October 31, 1998 the Central cabinet had accepted the amendments to the LAQ but had rejected the policy because the private sector that wanted more land than in the past (MRD 1994: 1.1) found rehabilitation too expensive. When the alliance protested against it the Minister for Rural Development convened a meeting on 19th January 1999. It ended with an implicit understanding that a policy would be prepared first and that the new LAQ would be based on the principles it enunciated. 

The Final Policy

The 2004 policy that evolved from this dialogue has been finalised with no discussion after 1999. It applies to projects displacing 500 or more families en masse in the plains and 250 in the hills or the scheduled areas. Agricultural or cultivable wasteland is to be allotted to each project affected family (PAF) to the extent of actual loss subject to a maximum of 1 ha of irrigated or 2 ha of unirrigated land/cultivable wasteland “subject to the availability of government land in the district.” Each PAF whose house has been acquired will be allotted a site free of cost but only the families below the poverty line (BPL) will be given a one time grant of Rs 25,000 for house construction. Land losers will be given a one time grant of Rs 10,000 per ha for land development and Rs 5,000 per family for agricultural production. 

Each PAF will get a monthly allowance of 20 days’ minimum agricultural wages (MAW) for a period of one year up to 250 days of MAW. A PAF whose entire land has been acquired will get one time financial assistance equivalent to 750 days of MAW for "loss of livelihood". PAFs that become marginal or small farmers because of acquisition of a part of their land will get one time financial assistance equivalent to 500 and 375 days of MAW respectively. Agricultural or non-agricultural labourers will be given 625 days of MAW. Each rural artisan, small trader and self-employed PAF will get financial assistance of Rs 10,000 for construction of shops or working sheds. Those who lose their customary grazing, fishing or other rights will get one time financial assistance equivalent to 500 days of MAW. Tribal PAFs get other R&R benefits. Their families resettled out of the district will get higher R&R benefits to the extent of 25% in monetary terms (NPRR 2003).

Dilution in Stages

We have given the process before summarising the policy because it shows the step by step dilution of the principles on which a policy is based and possibly dilution of official commitment to rehabilitation. The 1985 Committee made a few recommendations whose spirit was in favour of a better quality of life for the DP/PAP after their deprivation by the project. It also established the principle of the duty of the displacing agency to rehabilitate the DP. This duty extended also to the private sector because in 1984 the Government of India had amended the LAQ to make it possible for the State to acquire land for the private sector. So it was taken for granted that the private sector too would displace many.

The 1993 draft retained this spirit and acknowledged that injustice has been done to millions of persons displaced in the name of national development and not resettled. It stated that in 1986 the public sector companies had abandoned the T. N. Singh Formula that stipulated that the project give a job per displaced family of mines and industries because with mechanisation that began in the mid-1980s, very few unskilled jobs were created. Though it took displacement for granted, its overall tone was sympathetic to those who were paying the price of development. It also acknowledged that more land than required is often taken over and misused. So it asserted the need to study the requirements properly and not go beyond them (MRD 1993). It made special provision for women and tribals. The civil society alliance disagreed with much of what it said but appreciated its spirit and felt that it gave them a strong enough basis to come together to dialogue with the Ministry. 

However, fifteen departments of the Government of India that got together to revise it took away most of its good points in the 1994 draft. It showed no remorse about the suffering of millions past DP who were displaced but not resettled and about abandoning the T. N. Singh Formula. Instead, it began by stating that with the 1991 economic policy more land than in the past would have to be acquired to attract Indian and foreign private capital, that much of it would be in the tribal areas and that required a rehabilitation policy (MRD 1994: 1.1 & 1.4). It ignored the need to minimise displacement and. It did not mention that more land than required is often acquired and misused. The lack of sensitivity to the sufferings of the DP/PAP and ignoring the past are intrinsic to liberalisation that had started in the mid-1980s and was formalised in the 1991 policy. It needed rehabilitation to ensure that DP/PAP struggles did not pose an obstacle. So they were given minimal benefits.

NPRR 1998 was an improvement over the 1994 draft but the Committee of Secretaries that approved it on 27th November 1997 also asked the Ministry that drafted it to prepare amendments to the LAQ that for all purposes ignored the principles enunciated in it. So despite its positive approach to rehabilitation, it remained weak because in the Anglo-Saxon system prevalent in India, a law gets precedence over a policy. But for exceptions only a law is judiciable. So in reality the amendments (LAB 1998) took away with one hand what the policy had given with the other. It went against the attempt of some persons in the system to minimise the damage done to the DP/PAP and represented liberalisation that required more land and displacement. It made some concessions to mollify those who were paying the price but profit at all costs remained its guiding principle (Ramanathan 1999).

The People in the Final Policy

NPRR 2003 intensifies the same process. As stated above, a good way of analysing it is to see it in the mirror of the principles evolved during the civil society-Ministry dialogue. A positive point that can reduce impoverishment is the broad definition of the DP and “Agricultural Family”. Section 1.2 regrets that the CPR dependants are not entitled to compensation and includes them and other landless dependants among the PAF and gives them some benefits but not compensation. It restricts benefits to those who have lived in the affected area for 3 years before the notification under section 4.1. It is meant to prevent outsiders buying small plots in the area to be affected when the news about the project spreads and later getting benefits meant for the PAF. 

NPRR 2003 is an improvement on the LAQ because it recognises rehabilitation as a need though not a right. Equally positive is the move to have a separate rehabilitation agency and get the requiring agency to pay for it. It is better than the displacing body itself being in charge of rehabilitation. Its staff members are judged not by the extent and quality of rehabilitation but by the speed and economic efficiency with which they implement the project (Dhagamwar 1989). An agency that is different from the implementing body has the possibility of making rehabilitation somewhat successfully. 

But for these small concessions one does not see the possibility of NPRR 2003 responding to the needs of the DP. For example, the most important principle enunciated during the process is reduction in impoverishment risks which many scholars consider basic to rehabilitation (Cernea 2000). The benefits that NPRR 2003 announces can at best keep the DP/PAP poor and at worst push them below the poverty line. For example, merely having an independent agency cannot ensure rehabilitation. The inputs should be such that they can create a good social and physical infrastructure for it. But NPRR 2003 neither accepts rehabilitation as a right nor makes it mandatory. It says that the PAF may be resettled if the project so desires. The district authorities are to decide its nature and its cost is deducted from the compensation. It also puts many limitations even when the project resettles the DP. Only individual land losers get land for land and allowances to develop new land. The remaining PAF will get a one time allowance of a certain number of days of MAW. Besides, the provision that land will be given “subject to the availability of government waste or revenue land” is a substitute for the bureaucratic buck-passing phrase “as far as possible”. One can get round this obligation by stating that no government land is available. It has happened in other projects, for example in Narmada. 

A free plot is to be given to those who own a house. It seems to exclude tenants and other landless PAF. Only families below the poverty line will get Rs 25,000 to build a house. Field experience and studies show that if a PAF is not given a house, it spends all its compensation on building one leaving nothing to begin a new life with. To keep above the poverty line, the family needs a house, a permanent job, marketing facilities and other infrastructural support without which in a short time it is impoverished and more often than not, slides into bondage (Fernandes and Raj 1992: 101-104). Thus, even while including other dependants, it maintains the principle of compensation for individual landowners alone.

Besides the policy is to apply only to projects that displace 500 families in the plains and 250 in the hills en masse. The 1985 Committee had said that the policy should be mandatory for projects above a certain size but no draft had fixed a minimum number of families for the policy to apply. So this limit seems to be aimed at reducing project cost. Many recent large projects have acquired only patta land or CPRs and left the houses untouched. CPRs predominate in the acquisitions for the Kashipur mines in Orissa (Fernandes and Asif 1997: 79) and the Lower Subansiri dam in Arunachal Pradesh. By official count the latter will displace 38 families but many more will lose their CPRs to it (Menon 2003) but will not benefit from NPRR 2003. Large mines have been acquiring plots that displace fewer than 500 families. If the whole mine is not considered one project and displacement by it is not viewed as “en masse” the policy will not apply to them. Thus the limit on projects that displace 500 families goes against the effort to reduce impoverishment.

Also the extent of land acquired can impoverish people further. The policy says that displacement should be minimised but does not say how except that the notifying authority is to discuss it with the requiring agency. The people to be affected are excluded from it. They are included only in the discussion on rehabilitation in which the requiring agency does not figure. One has yet to find a requiring agency that has reduced its demand for land but one knows of many that have acquired more land than required and used it for other purposes (Pandey 1998: 35). The involvement of the DP/PAP can result in some negotiation and pressure to reduce the requirement. By ignoring them the policy continues the trend of extra land acquisition that can impoverish many families. MRD 1993 had acknowledged its injustice but NPRR 2003 has diluted it through this vague statement. 

Prior informed consent of the people to be affected by the acquisition is one more principle that the civil society considered non-negotiable but no policy draft had accepted it. The failure to get their consent goes against Article 19.1e of the Constitution that confers on every Indian the right to inhabit any part of the territory. By implication it does not permit displacement without his/her consent. Besides, studies show that to cope with the new surroundings, the DP/PAP should be prepared for this new life. The consequence of ignoring it goes beyond impoverishment to marginalisation which is internalisation of the dominant ideology and acceptance of oneself and one’s own community as inferior that is incapable of developing itself. Thus treating the victims as people without rights ensures impoverishment, deprives them of the social and psychological support required to develop themselves and ensures that they are impoverished and remain in that state (Fernandes 2000). 

Earlier drafts had promised “land for land” to the tribals. NPRR 2003 gives them some benefits but not “land for land”. There will be much displacement in their regions since the focus today is on mining for private companies in Middle India and for major dams in the Northeast (IWGIA 2004: 316). Around 90% of coal and more than 50% of most other minerals are in the tribal regions (IBM 2000). Most major dams planned in the Northeast are in its tribal majority areas. The policy states that in case of long stretches of land such as roads and railways only compensation and Rs 10,000 as ex gratia will be paid. It is based on the fallacy that linear projects do not displace people. In practice they do. For example, the broadening of the East Coast Highway displaced around 6,600 persons in the Guntur district of Andhra Pradesh alone (Fernandes et al. 2001: 74). The Konkan Railway displaced officially 185 families in Goa and many more in Karnataka (Fernandes and Naik 2001: 51). One knows of several thousands of people being displaced by the Mumbai-Pune Expressway but not resettled till the High Court ordered the projects authorities to do so. 

Basic to preventing impoverishment is Principle No. 6 of replacement value instead of market value for compensation. It is based on the concept of land and other assets acquired are people’s livelihood while the project treats them as marketable commodities. For example, in a village land is both a place of cultivation or building and the livelihood of the patta holder as well as the agricultural labourer and others like the barber, tailor and business person who depend on the village as a community (NCHSE 1986: 6) and sustain themselves on what individuals own. Equally important are the CPR dependants who may be a majority among the DP/PAP since the tribals are around 40% of them, 20% are Dalits and another big number is from other rural poor communities like fish and quarry workers. They depend on the CPRs like common land, forests, quarries and water bodies. In many States the CPRs are more than 50% of the assets acquired. For example out of 24.4 lakh acres acquired in Andhra Pradesh 1951-1995 for which we got documentation, 32% were CPRs (Fernandes et al. 2001: 57) and in Orissa they are nearly 60% of the 24.4 lakh acres (Fernandes and Asif 2004). Even in Kerala where tribals are a little over 1%, most land acquired for major schemes like the Idukki dam are CPRs (Murickan et al. 2003: 112-113). The project has to replace them as their livelihood. Besides, livelihood is not only economic. Around land are built their social and cultural relations and even tribal identity. So all of them are land losers and the project has to help them to rebuild their life and improve their lifestyle (Dewan and Chawla 1999). 

Replacement value can thus be defined less as compensation and more as rebuilding livelihoods. Market value cannot be the criterion of the individual assets and CPRs acquired. The livelihood lost by the owners, artisans, barbers, agricultural labourers, nomads and others who depend on services has to be rebuilt. It goes beyond material assets to quantify the loss that the CPR dependants suffer, of the non-timber forest produce like fodder, food, fertiliser, medicinal herbs etc. and community resources such as common pasture land and places of worship (Dhagamwar 1997: 116-117). It also includes the social and cultural loss the DP/PAP suffer because as stated above, land is not merely a material asset but is the centre of the culture, social relations and identity of the poor in general and the tribal communities in particular. So their loss results in the break up of family and community institutions. New diseases emerge due to social pollution, malnutrition, environmental degradation (Mahapatra 1994) and the trauma of displacement. The trauma cannot be ignored. The law provides for poena doloris or compensation for the mental agony that a motor vehicle victim suffers. One sees no reason why the DP/PAP should be denied this benefit for psychological trauma. 
Another principle meant to reduce impoverishment and marginalisation is that the DP/PAP should be the first beneficiaries of the project. A permanent, possibly semi-skilled job in it is one of its components. Most DP/PAP are from the powerless classes and their only source of livelihood is alienated from them. From the informal sector they are pushed into a new alien lifestyle. So they need psychological and cultural support, social and technical training to deal with the new surroundings and adapt themselves to the society and economy they are pushed into. Re-emergence of their cultural systems, social structures and relations is essential for it. That requires much training and cultural and psychological build up. The project has to provide this support and add it to the replacement cost (Fernandes 2000).

Replacement includes this totality and is based on Article 21 of the Constitution on right to life that the Supreme Court has defined as right to a life with dignity (Vaswani 1992). But NPRR 2003 stops at the market value that treats the assets lost as commodities alone. Without investment in rebuilding their livelihood the projects will remain islands of prosperity in an ocean of poverty they create. (Good 1996). Thus NPRR 2003 does not respond to the need to prevent impoverishment. Instead, it can legitimise it by giving a semblance of benefits without the social and economic infrastructure that rehabilitation requires. It should have been based on the principle that those who pay the price of a project should have a better lifestyle after it than before it. That would have obliged the State to take measures to prevent the impoverishment of those who pay the price of development. In practice it seems more concerned about the need of the private sector to acquire land easily than about those who pay the price of what is called national development.

Conclusion

We have studied in this paper the recent rehabilitation policy that has emerged from a long process but it does not reflect the inputs of various actors including the bureaucracy, the DP/PAP, researchers and the rest of the civil society. Its failure to deal with the basic issues shows the need to go back to the civil society alternative and revisit its principles, especially that the people to be displaced have a right to prior informed consent. The State has a duty to search for non-displacing and least displacing alternatives. Those who pay the price have a right to a better lifestyle after the project than before it and have to get its first benefits. Compensation should be replacement, not market value. The thinking behind these principles and the alternatives was that the assets that the project acquires are people’s livelihood. Since they pay the price of the project they should get its first benefits. The policy and law should be changed accordingly. NPRR 2003 does not meet this demand so it should be changed. 
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